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Re: Public comments on the effects of suction dredge mining on water quality

We wish to thank the California State Water Board for the opportunity to submit these
written comments, in addition to our verbal comments delivered at the June 12, 2007

workshop in Sacramento.

The Karuk Tribe of Caiifornia is the second largest in the State with over 3,600
members. Our Aboriginal Territory is located within the Mid-Klamath Basin. This area
includes the Salmon and Scott River sub-basins. As you are well aware the Klamath
River and its attendant fisheries are in jeopardy due to water quality, water quantity and
habitat degradation. These rivers and their beneficial uses play an integral part in the
social, spiritual and cultural tapestry of the Karuk Tribe. We still rely on a sustainable
harvest of the bounty that these waterways have produced since time immemorial.
These species include salmon, steelhead trout, sturgeon, Pacific and river lamprey and
mollusk harvested in a fraditional manner passed on from successive generations.

We feel obligated to address an opening comment made by Board member, Chatlie
Hoppin, who stated in effect if the miners wish to live like pigs, that is of no concern of
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the Water Board. We feel this is short-sighted and fails to realize the human waste and
other toxic substances left behind by these encampments will eventually through
surface runoff enter our waterways, and thus a public health concern. For example,
“Both direct and cumulative impacts were identified from poorly designed roads and
inappropriate camping locations. Concentrated use of streamside camping sites have
deleterious effects which are Iong lasting, Camp sites tend to persist over long periods
of time and lead to increased erosion and stream sedimentation. The lack of proper
sanitary facilities (fecal coliform and nitrates) improperly disposed garbage, introduction
of soap and detergents and removal of streamside vegetation for firewood have long
lasting effects. Road-related runoff and sediment production have had a significant
cumulative effect on riparian areas and stream courses.” (USDA Forest Service, 2001
Suction Dredging Activities Operating Plan Terms and Conditions for Programmatic
Approval of Suction Dredge Plans of Operation. Draft Environmental Impact Statement,
Siskiyou National Forest) While the SWRCB may not be able to regulate these
encampments it should be considered as factor in the cumulative effect of this activity.

U.S. Clean Water Act

The Clean Water Act ("CWA" or the "Act") is intended to “restore and maintain the
chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C. § 1251(a).
To achieve this goal, Section 301 of the Act, 33 U.S.C. § 1311(a), makes "the discharge
of any pollutant by any person" uniawful. CWA jurisdiction attaches where there is a
"discharge of any pollutant” from a "point source” to "navigable waters." 33 U.S.C. §§
1311(a), 1362(6), (7), (12), (14). A "point source" is "any discernible, confined and
discrete conveyance ... from which pollutants are or may be discharged.” 33 U.S.C. §
1362(14). The term pollutant includes dredged spoils, rock, sand, and almost all other
forms of waste. 33 U.S.C. § 1362(6).
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Smaill Suction Dredge Activities Are Subject To Regulations

Suction dredges, whether floating or moored, convey water in a discernable, confined,
and discrete manner is a point source. Suction dredges discharge waste water effluent
containing rock and sand, which are pollutants under the Act. Discharges of such
effluent into waters of the United States require regulation.

Suction Dredges as Point Source Polluters

Again, suction dredges, whether floating or moored, convey water in a discernable,
confined, and discrete manner. Therefore, suction dredges are point sources as
defined under the CWA. 33 U.S.C. § 1362(14); see U.S. v. Earth Sciences, Inc., 599
F.2d 368, 37273 (10th Cir. 1978); Trustees for Alaska v. U.S. EPA, 749 F.2d 549, 557-
58 (9th 1984); WA Wilderness Coalition v. Hecla Mining Co., 870 F. Supp. 983, 988 (E.
D. Wa 1994). Suction dredge operations release stream water and bed material as
waste products. The re-introduction of stream water (as turbid water) or totai
suspended solids into the water column, through the process of suction dredging and
sluicing, constitutes a discharge of a pollutant under the CWA. The Ninth Circuit has
held that material separated from gold and released into a stream, during placer mining
activity, constitutes a pollutant; and even though "the material discharged originally
[came] from the streambed itself, [its] resuspension [in the stream] may be interpreted
to be an addition of a pollutant under the Act." Rybachek v. U.S. EPA, 904 F.2d 1276,
1282, 1285-86 (9th Cir. 1990). ‘

The mining community suggests that discharges from small suction dredging is
insignificant, and therefore, not subject to CWA regulation. However, Section 402 of
the CWA, 33 U.S,C. § 1342, does not exempt a discharge from regulation based on
its relative significance. Sierra Club v. Union Oil Co., 813 F2d 1480,1490-1491 (9th
Cir 1986), revid on other grounds, Union Oil Co. v. Sierra Club, 108 S Ct. 1102

Karuk Tribe of California 3of10
“Comment Letter — Suction Dredge Mining.”




